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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 2/6/09 
has been entered. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claims 44-49, 51 , 56, 59-63, 66-76, 80-81 , 84-88, 91 -1 04, 1 09, 1 1 2-1 1 6 and 

1 19-132 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

4. With respect to Claim 44, the term "introducing" is still unclear. Applicant has 
stated that the term "introducing" is defined as, i.e., refers to "identifying, bringing into 
play or using at least one core computer." See Applicant's response of 8/13/08 at p. 21 , 
lines 4-9. The use of three different definitions of varying breadth makes Claim 44 and 
any other Claim using the word "introducing" unclear as to the "scope of the claim". The 
term "using" is broad enough to encompass the other two definitions while the term 
"identifying" is specific as to denote making the "core computer system" known to the 
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system through an address. The term "bringing into play" is a colloquialism which could 
mean identifying or "turning on" the computer. 

The cited claims are replete with unclear language. Some examples include: 

Claim 44: The term "introducing" is unclear. 

Applicant's amendment of Claims 57, 64, 82, 89, 110 and 1 1 7 are acknowledged 
and appear to be according to proper practice. 

However, regarding Claims 49 and 97, Applicant asserts that these claims do not 
recite an Improper Markush Group because the recitations in those claims "identify 
various technologies in which the claimed electronic means may communicate." 
Emphasis provided. See Applicant's response, p. 21, second to last paragraph. If 
these claims are not intended to recite a Markush Group, then it is posited that they are 
nonetheless unclear because it is not certain if all of the modes or formats of 
communication are handled by the electronic means, a few of them, or only one of 
them. For example, it appears from the Claim language of Claims 49 and 97 that all 
modes and formats are handled by the electronic means. 

In Claim 128, it is unclear what the term "specials" refers to. Additionally, note 
that this term does not appear anywhere in the specification. 

It is suggested that all claims be amended accordingly so as to conform to U.S. 
practice. 



Claim Rejections - 35 USC § 103 
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5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 44-51, 56-57, 59-61,66-76,80-82, 84-85,91-104, 109, 110, 112-114, 
and 119-132 are rejected under 35 U.S.C. 103(a) as being unpatentable over Kipp (US 
5,890,136) in view of Domain etal (US 5,158,155). 

Regarding Claims 44, 80, 85, 96, 99, 100, 124-127 and 132, Kipp discloses a 
structural facility (16), as illustrated in figure 5, that receives and distributes items, 
including a central order processing portion, a plurality of drive-through pick up areas 
(14), a central, i.e., core computer (20) that communicates with customers through 
communications system (18), mentioned at col. 4, line 65-col. 5, line 20. 

Further regarding Claim 128, note that Kipp at col. 5, lines 12-34 recites 
preordering communication means in the form of implementing communication over a 
data network or a telephone network. 

Regarding Claim 129 and 131 , Kipp discloses verifying customer identification, 
order information and payment processing at col. 5, lines 12-34. Note that the world 
wide web, a data network and a phone network all incorporate remote computer 
devices. 

Further regarding Claim 96, note that the last four lines are considered 
conditional language which does not further limit the claim since these conditions may 
never occur. The last six lines of Claim 99 similarly are non-limiting. 
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Regarding Claim 44, Kipp does not expressly disclose, but Domain discloses a 
computer-controlled traffic optimization system for the purpose of optimizing traffic flow 
through a drive-up retail facility. See Domain, col. 5, lines 40-61 . 

Regarding Claim 45, Domain further discloses plural staging lanes (14) in 
communication with the core computer system. 

At the time of the invention, it would have been obvious to one of ordinary skill in 
the art to have added a computer-controlled traffic optimization system, as taught by 
Domain, in Kipp's drive-through retail facility, for the purpose of optimizing traffic. 

Regarding Claims 46, 71 , 128, Kipp discloses an order placement, i.e., 
preordering communication means (18), mentioned at col. 4, line 65-col. 5, line 20, and 
delivery station (24), described at col. 6, lines 39-col. 7, lines 1-7. 

Regarding Claim 47, note that Kipp's station (24) receives items on conveyor 

(44). 

Regarding Claims 48, 49, 73 and 74, 97, 101, Kipp's station (24) communicates 
by hardwired or wireless means with the central (core) computer. See Kipp at col. 4, 
line 62-col. 5, line 25. 

Regarding Claims 50, 75, 103, note that Kipp's communication means includes 
pre-ordering/sale information. See Kipp at col. 7, lines 30-40. 

Regarding Claims 51, 56, 57, 76, 81, 82, 98, 104, 109, 110, Kipp's pre-ordering 
means verifies customer orders and identification, as mentioned at col. 6, lines 25-29 
and 45-63. Note that biometrics are disclosed at lines 45-47. 
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Regarding Claims 59, 60, 61 , 1 02, 1 1 2, 1 1 3, 1 1 4, official notice is taken that it 
would have been obvious to incorporate an area to handle special goods, provide 
refunds, receive returns or handle customer queries/customer service, as typical retail 
establishments are well-known to have such an area. 

Regarding Claims 66-70, 91-95, 119-123, note that Kipp's structural facility is 
"adapted" to be attached to any other desired structure, such as a strip mall, box store, 
outdoor mall, indoor mall or other structure. 

Regarding Claim 72, note that service items are considered functional 
equivalents of other items. Regardless of the item, Kipp's apparatus is adapted to 
handle service or other items. 

7. Claims 62-64, 86-89, 1 15-1 17, are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kipp (US 5,890,136) in view of Dickson (US 6,810,304 B1). 

Kipp discloses the drive-though retail structure as described above. 

Kipp does not expressly disclose, but Dickson discloses a food area (22) with a 
food prep area (40), as illustrated in figure 1 of Dickson, for the purpose of expanding 
retail offerings in order to increase sales and thus profits. 

At the time of the invention, it would have been obvious to one of ordinary skill in 
the art to have added a food area with food prep area, such as a restaurant, as taught 
by Dickson, in Kipp's drive-through retail facility, for the purpose of expanding retail 
offerings and increasing profits. 
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Official notice is taken that such food areas require refrigerated areas as well as 
environmental controls, for example. 

Response to Arguments 
8. Applicant's arguments filed 8/1 3/08 have been fully considered but they are not 
persuasive. 

The recent decision rendered in KSR International Co. v. Teleflex Inc., 550 
U.S._, 82 USPQ2d 1385 (2007) forecloses the argument that a specific teaching, 
suggestion or motivation is required to support a finding of obviousness. See recent 
Board decision Ex Parte Smith, -USPQ2d-, slip op. at 20, (Bd. Pat. App. & Interf. June 
25, 2007) (citing KSR, 82 USPQ2d at 1396) (available at 
http://www.uspto.gov/web/offices/dcom/bpai/prec/fd071925.pdf ). 

Regarding Applicant's Affidavits filed 2/6/09, have been considered but are not 
persuasive in light of the following. 

Applicant asserts that Applicant's claims do not read on the Kipp's automated 
ordering system because Kipp's system discloses four alleged separate components, 
i.e., an interactive system for communicating a customer's order, a host computer to 
receive and process a customer's order, a system for retrieving articles and a system for 
retrieving identification information from the customer. 

However, such a designation of a single system versus components is a relative 
concept. Kipp's alleged four identified systems can be construed as "subsystems" 
which form a collective whole or overall automated ordering system, as represented by 
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figure 1 of Kipp. Additionally, Applicant's claims do not foreclose Kipp's single 
automated ordering system from being considered as a single system. Inasmuch as 
Applicant's system comprises parts, modules or subsystems, Kipp's ordering system 
includes the same structural and functional entities as described in Applicant's claims. 

Regarding use of Domain, note that legally sufficient and proper motivation exists 
as Domain teaches a traffic optimization system for drive-in establishments. Since 
Kipp's device is a drive-in establishment, it would have been logical for one ordinarily 
skilled to have used Domain's teaching since Kipp's system would also be expected to 
exhibit volumes of traffic which if optimized would contribute to better efficiency and 
throughput of Kipp's system. 

Regarding use of Dickson, note that Dickson teaches adding a food prep area. 
Since Kipp teaches an automated retail ordering system, and food is an item that is sold 
in commerce, it would have been apparent to one of ordinary skill in the art to offer food 
through Kipp's ordering system since it would expand retail offerings thus resulting in 
increased sales and thus increased profits. Note also that Kipp's system is intended to 
be a for-profit enterprise, as evidenced by the inclusion of payment means such as 
credit. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JEFFREY A. SHAPIRO whose telephone number is 
(571)272-6943. The examiner can normally be reached on Monday-Friday, 9:00 AM- 
5:00 PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patrick H. Mackey can be reached on (571)272-6916. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Jeffrey A. Shapiro/ 

Primary Examiner, Art Unit 3653 

July 6, 2009 



